SIERRA CLUB NEW MATTER FORM

[revised 5/99]

Subject: 

West Virginia Chapter of the Sierra Club requests permission to intervene in a case before the West Virginia Public Service Commission in which Potomac Appalachian Transmission Highline LLC, (A joint venture of American Electric Power and Allegheny Energy, Inc.) seeks a Certificate of Need for construction of a 765 kV electric transmission line known as the Potomac Appalachian Transmission Highline (PATH). Case No. NOIE PATH 08A.
Chapter: 

West Virginia 

Group (if applicable): N/A 

RCC: 


Appalachian 

Prepared by: 

James Kotcon
Date:


Dec. 26, 2008
I. DESCRIPTIVE MEMO: This is the single most important part of the new matter form. Please attach a descriptive memo describing the factual and legal background of the proposed case. Even if you attach other helpful documents -- a draft complaint, previous correspondence or other materials -- these are not a substitute for the descriptive memo. It's often helpful to have the lawyer who will represent the Club prepare or at least review the descriptive memo and the rest of this form below. NOTE: If the litigation will be handled by an attorney from Earthjustice Legal Defense Fund, that attorney will in most instances prepare the descriptive memo. The 

descriptive memo often contains the following information: a) A statement of the problem, including, for example, a description of the land or resource at issue, the regulatory background, the environmental harm sought to be avoided. b) A statement of the present situation, including the status of the project and its procedural history. c) A statement of the ultimate environmental goals sought to be achieved, as well as the specific legal goals of the litigation. Aside from the suit itself, what is our strategy to achieve those goals? d) A description of Sierra Club activism and related efforts on this issue. If others are involved, why is Club participation important? e) An outline of the applicable law and the legal theories on which the proposed lawsuit will be based (please attach a draft complaint or legal memorandum, if available, but do not omit this section from your narrative). What are the opponents most likely to argue in their favor? What is the lawyers' overall evaluation of the legal strength of our case? 

II. CRITICAL INFORMATION 

ATTORNEYS (Address, telephone, e-mail): 

William DePaulo, Esq.
179 Summers Street, Suite 232

Charleston, WV 25301-2163

Tel: 304-342-5588

Fax: 304-342-5505

e-mail: william.depaulo@gmail.com
FORUM: 

West Virginia Public Service Commission, Charleston, WV
PLAINTIFFS (Please indicate if any are represented by different attorneys): 

SIERRA CLUB, WEST VIRGINIA CHAPTER, (Intervenor)
DEFENDANTS: 

Potomac Appalachian Transmission Highline, LLC (Applicant)

OTHER POTENTIALLY OPPOSING PARTIES: 

Numerous other intervenors, including:

International Brotherhood of Electrical Workers

West Virginia Energy Users Group

Laurel Run Watershed Association

Numerous citizens

TYPES OF EXPERT WITNESSES; 

To be determined.  We expect to use local experts (pro bono) for many of the key areas.  These include groundwater impacts, property values, potential increases in air pollution emissions, and scenic impacts.  Additional expert witness testimony (as yet unidentified) related to electric utility economics may be needed as the case develops.
NAMES OF EXPERT WITNESSES WHO WILL TESTIFY ON OUR BEHALF

Not yet determined.
REQUIRED: III. FINANCIAL ARRANGEMENT ATTORNEY FEES (please provide the 

total estimated fee, the hourly fee rate, and, when appropriate, any cap on the fees): 

Bill: please provide a one-two sentence summary of what you are comfortable doing.
JBK
OUT-OF-POCKET COSTS (an estimate of all other expenses which the plaintiffs 

will need to pay):  

The West Virginia Chapter Energy Committee has pledged approximately $3000 for expenses related to this case.  Additional fundraising from local citizens and other cooperating intervenors is expected, but the amounts expected are unknown.  
TOTAL FINANCIAL OBLIGATION: Describe how the financial obligation will be 

met and any agreements among the parties concerning the sharing of costs: 

The budget is expected to be $10–20,000.

Fund-raising by local citizens is underway.  Because the attorney costs are pro bono, minimal financial costs are expected. Funds raised will be used for additional expert witnesses if needed.
IV. ENVIRONMENTAL ISSUES AND GOALS

PRIMARY ENVIRONMENTAL HARM: 


The primary harm is the increased air pollution emissions from the existing coal-fired power plants operated by AEP and Allegheny Energy.  In particular, the construction of the transmission line would represent a commitment of over $1.8 billion to increase generation over the next 50 + years.  This would also increase the emissions of greenhouse gases for a comparable period.  Additional harm is expected from the transmission line’s direct impacts to wildlife habitat, and scenic impacts along the corridor.  

SECONDARY CONSIDERATIONS


Use of this proposed transmission line would allow AEP and Allegheny Energy to transmit electricity to East Cost customers at artificially low prices, thereby displacing generation from cleaner, but more expensive natural gas-fired plants in those areas.  Hence, not only would West Virginia receive increased air pollution, but communities in downwind states would also face increased air pollution drifting from power plants in West Virginia and throughout the Ohio River Valley.

The transmission line would also impose significant direct adverse environmental impacts from its construction.  The line would produce a corridor that fragments large amounts of relatively remote forest and wildlife habitat.  Certain alternative routes would cross some of the most scenic parts of the Monongahela National Forest.  West Virginia transmission line corridors are notorious for consistently producing significant soil erosion and stream sedimentation, as well as adverse impacts from herbicide application.  


In addition, this proposed transmission line is to be constructed in the US Dept. of Energy’s proposed “National Interest Electric Transmission Corridor”, established as part of the Energy Policy Act of 2005.  Hence, we expect that, should we prevail with the WV Public Service Commission, PATH, LLC will apply to the Federal Energy Regulatory Commission (FERC) to get approval for the line.  Thus, future proceedings in that venue may be needed.  

SPECIFIC LEGAL GOALS OF THE LITIGATION: 


To convince the West Virginia Public Service Commission to deny a Certificate of Need for the Transmission line.

LEGAL THEORIES/ CAUSES OF ACTION  (Attach copy of draft complaint if available.) 

Statutes or common law theories to be relied upon:


Intervention is needed to preserve the Chapter’s ability to participate in the Case before the WV Public Service Commission.  While the Chapter has filed comments in previous cases, it is clear that the ability to introduce testimony, cross-examine witnesses, and enter into negotiations and proceedings will be essential to obtaining a successful outcome in this case.
Preliminary relief contemplated  (Comment of lead attorney on bond requirement.)

A bond is not required for intervention.  The West Virginia Public Service Commission rules allow intervention by any party requesting such status, provided such intervention is timely made.  Intervention also preserves for the Chapter additional rights should a later appeal be necessary.
Relief is not expected as part of an Intervention in these proceedings.

LIKELIHOOD OF COUNTERSUIT: 

A countersuit is unlikely. 

VI. SIERRA CLUB CONTACTS: Please provide the name, telephone number, and 

e-mail address for: 

Liaison (Lead Sierra Club contact): James Kotcon, 304-293-882 (office) 304-594-3322 (home), jkotcon@wvu.edu
Chapter Chair: Jim Sconyers, 603-969-6712, jim_scon@yahoo.com 

Legal Chair: Stephen M. Walker <StephenWalkerEsq@gmail.com> 
Chapter Conservation Chair: Karen Grubb, 304-366-0515, kgrubb@fairmontstate.edu
Group Chair (if appropriate): N/A 

VII: TIMEFRAME Approval typically takes several weeks. If approval is 

needed earlier, please explain below why expedited approval is requested and 

when the approval is needed by: 

The deadline for intervention is normally 30 days after a case has been filed and a legal notice has been published.  We expect the application to be filed on or before March 31, 2008, no legal notice has yet been published, nor has a scheduling order been issued that identifies a deadline for intervention.  We expect the Legal Notice and the Scheduling Order to appear shortly, after the application ifs filed.
ATTACH DESCRIPTIVE MEMO TO THIS FORM AND SEND TO: 1. Please e-mail if 

possible to both addressees: alex.levinson@sierraclub.org 

aaron.isherwood@sierraclub.org 2. Otherwise, please fax or mail to: Alex Levinson Sierra Club Coordinating Attorney 85 Second Street, Second Floor San Francisco, CA 94105-3441 415-977-5793 (FAX) The new matter form will be reviewed and evaluated by Sierra Club's staff attorneys. Following this review the new matter form will be forwarded to the Sierra Club Litigation Committee for authorization. Any questions you have about Sierra Club litigation may be answered in the Sierra Club Litigation Handbook, which is available from your chapter chair, conservation chair, or legal chair (or else from the Club's national staff lawyers). You can also direct your questions to staff attorneys Alex Levinson or Aaron Isherwood. 

Revised 5/99: G:\LEG\FORMS\NMF-FORM.059 -- 

DESCRIPTIVE MEMO: 

A. Statement of the Problem:

On August 6, 2008, Potomac Appalachian Transmission Highline, LLC (PATH LLC), a joint venture of American Electric Power and Allegheny Energy Inc., submitted an application for a Certificate of Need from the West Virginia Public Service Commission for the construction of a 765 kV transmission line.  The line would run from the John Amos substation near St. Albans, Putnam County, WV, through approximately 250 miles of central and northeastern West Virginia and northern Virginia, and would connect to the Kemptown sub-station southeast of Frederick, Maryland.  PATH, LLC is expected to submit simultaneous applications in Maryland and Virginia, but the bulk of the line is in West Virginia.  The alleged purpose of the line is to relieve transmission congestion and bottlenecks between power plants in the Ohio Valley and Midwest states and consumers in East Coast markets.  However, we believe that the line’s primary purpose is to increase sales of electricity from underused coal-fired power plants owned by American Electric Power and Allegheny Energy, and displace electricity from more expensive, but potentially cleaner power plants nearer to those markets.  Hence, the result would be a dramatic net increase in air pollution and greenhouse gas emissions.
The West Virginia Chapter seeks to intervene in the case in order to promote energy efficiency alternatives that would simultaneously reduce demand for electricity, relieve the purported transmission bottlenecks, and reduce emissions of air pollutants and greenhouse gases.  
B.  Current Project Status and Procedural History


PATH, LLC was created by American Electric Power nd Allegheny Energy as a joint venture to seek financing for, construct, and operate the Transmission line.  PATH, LLC was granted approval for the line by the regional transmission network operator (PJM) and has the support of FERC, which has authorized “incentive rates of return”.  A Notice of Intent was submitted to the West Virginia Pubic Service Commission (PSC) on Aug. 8, 2008, and has since been revised to shift the route alignment and to delay the intended application date until March, 2008.  Under PSC procedures, once an application is filed, a legal Notice must be published to start a public comment period.  A Scheduling Order will be issued by the PSC, and a series of public comment hearings will be held (expected in early to mid-summer) followed by evidentiary hearings (sometime after mid-summer, 2009).  We expect summary arguments and briefs will be filed in winter. The PSC is required to issue a decision in the case within one year of the filing.

Under the federal Energy Policy Act of 2005, if an application for a new transmission lines within a National Interest Electric Transmission Corridor is not issued by the state within one year, the applicant may seek approval from FERC, thereby pre-empting the state’s authority.  The US-DOE designated portions of this region as a National Interest Electric Transmission Corridor, however, they indicated that the designation does not direct the construction of a transmission line, but instead encourages a full range of congestion management alternatives including local generation or energy conservation measures.  Nevertheless, we believe that the proposed PATH transmission line would be considered under this designation, if the PSC does not act favorably.

Opposition has been expressed by a wide range of local citizens, as well as some local elected officials.  Significant opposition has been generated in Maryland and Virginia as well.  Once the case is filed, applications for intervenor status almost certainly will be filed by a number of local homeowners whose property would be affected.  Other intervenors would include the Consumer Advocate Division, the West Virginia Energy Users Group (a coalition of large energy using industries), and the International Brotherhood of Electrical Workers.  It is expected that numerous other intervenors may file before the deadline.

C. Environmental goals to be achieved, specific legal goals of the litigation. Other strategy to achieve those goals? 


The primary goal is to convince the PSC to deny the application for a Certificate of Need for the transmission line.  This would reduce the capacity for transmission to East Coast markets, thereby reducing net air emissions.  This would also eliminate the adverse impact of the construction of the line on the West Virginia landscape.

Other strategies are also underway to achieve these ends.  These include political pressure on elected officials, coordinating affected citizens and groups along the proposed corridor, continued lobbying of our Congressional delegation for passage of the Hinchley-Wolfe bill, and lobbying efforts to address transmission siting requirements in the WV Legislature.
D. Sierra Club activism and related efforts. Why Club participation is important? 


The West Virginia Chapter has been the leader in energy related issues in West Virginia.  We are developing technical comments on the application, organizing an increasingly active local citizens group, and filed the original appeals of air pollution permits on two proposed new coal-fired power plants.  We have also been active in generating positive alternatives through the Cool Cities Campaign.  Our citizen involvement campaign has empowered local citizens who oppose the transmission line, and they are developing new leadership to advocate for clean air.  Given that the area is a poor rural community in counties that have long had a coal mining industry, the level of citizen input has been quite significant.  
While local citizens are an important component of the overall campaign, they do not have the technical knowledge or organizational expertise to win this issue without the Sierra Club’s help.  Nor do they have the longer range vision or regional approach of the Club.  Numerous small community organizations working by themselves are no match for the multi-state utility company proposing the line.  By coordinating these citizens and community groups, the Club can build bridges on an important issue and transform a NIMBY issue into one with more lasting environmental goals.
It is important to note that local citizens and community groups do not necessarily share the Club’s goals for the environment as their primary motivation.  We strive to make clear that simply moving the line to someone else’s back yard is not a solution, and that the Sierra Club’s goals are a broader transformation of the energy industry.
